
 Table of Contents   ix 

TABLE OF CONTENTS 

Foreword 1 

 

Introduction  5 

 

SECTION I: INTERNATIONAL ASPECTS OF EU 

ENERGY MARKETS  13 

 

Chapter 1: The Impact of the Russia-Ukraine Gas Disputes on the 

European Union Gas Market: The Energy Solidarity Issue  17 

 

1. Introduction 17 

2. The political implications of the EU gas market 

dependence on Russian gas imports 18 

A. The EU gas market in figures and its dependence on 
Russian gas imports 19 

B. The role of Russia in the world energy market 23 

1.  The Russian - Ukraine gas crises and their 
different impact on EU countries 24 

C. Lessons learned by the EU from the Russia - Ukraine 

gas disputes 27 

3. The implementation of solidarity within the EU gas market: 

Potentials and limits of the current legal framework 29 

A. The energy solidarity clause  29 
B. The European Commission’s second strategic energy 

review 32 

C. The revision of the 2004/67/EC Council Directive 33 

4. Conclusion 35 

 

Chapter 2: The Electricity Sector Reforms in Russia: European Legal Concepts 

and Russian Reality 37 

 

1. Introduction 37 

2. Historical background 37 

A. The privatization in the electricity sector 38 

B. The law on tariffs 39 
C. The establishment of the wholesale market  40 

D. Economic difficulties and constraints 41 

3. Political and practical objectives of the reform 42 

4. Reform implementation 44 

A. Liberalisation of the stock market and structural 

reorganisation 44 

B. Unbundling 45 

C. Wholesale market 46 

D. Retail markets 48 
5. Conclusions  49 

 

Chapter 3: The Energy Acquis Under the Energy Community 

Treaty and the Integration of South East European Electricity 

Markets: An Uneasy Relationship? 51 

 

1. Introduction  51 

2. The Energy Community Treaty – From political vision to 

legal reality 52 

A. The birth of the Treaty 52 

B. The elected political architecture behind the Treaty 53 



x Table of Contents 

C. The elected legal structure of the Energy Community 

Treaty 54 

1. The transposition of the Community acquis 
in SEE countries 54 

2. The establishment of a regulatory 

framework permitting the efficient operation 
of network energy markets across the 

territories of the contracting parties and part 

of the territory of the European Community. 56 
3. The creation of an integrated energy market 57 

4. The institutional framework of the Energy 

Community Treaty  57 
3. The rationale behind the process: A double edged story 59 

A. The south east European viewpoint 59 

1. The EU membership carrot 59 
2. The presence of common problems of SEE 

countries in the energy sector 59 

3. The need for investment in infrastructure 60 
B. The European perspective 62 

1. The creation of an integrated energy market 62 

2. Energy security trough the diversification of 
the energy mix, suppliers and supply routes 

and the emergence of a solidarity principle 62 

3. Climate change mitigation 64 
4. The use of the energy acquis as a component 

of the EU’s external energy relations policy 64 

4. The EU market-based approach in the SEE electricity 

sector: Fighting a lost battle? 67 

A. The shortcomings of the European electricity market, 

current evolutions and the third energy package 67 
1. The sector inquiry  68 

(a) Market concentration 68 

(b) Vertical foreclosure 68 
(c) Market integration 69 

(d) Transparency 69 

(e) Price formation 69 
2. The Commission’s action plan and the third 

energy package 70 

(a) Ownership unbundling 70 
(b) Effective regulation  71 

i. The need for stronger national 
regulatory authorities 71 

ii. The creation of the Agency for the 

Cooperation of Energy Regulators  71 

iii. The promotion of EU level 

cooperation for TSOs 72 

B. The south east European electricity market: State of 
play 73 

1. The implementation of the energy acquis in 

relation to electricity 73 
2. Main issues related to the implementation of 

Directive 2003/54/EC in SEE countries 74 

(a) Establishment of NRAs 74 
(b) Unbundling 75 

(c) Third party access  76 

(d) Public service obligations and 
affordability issues 77 



 Table of Contents   xi 

3. Main issues related to the implementation of 

Regulation 1228/2003/EC in south east 

Europe 78 

(a) Establishment of an inter-TSO 

compensation mechanism 79 

(b) Access charges 80 
(c) Congestion management 80 

(d)  Transparency requirements 81 

4. Specific issues on SEE electricity markets 82 
(a) Tariffs  82 

(b) Licensing 82 

(c) Compatibility issues   83 
5.  Current assessment and future prospects 83 

6.  Conclusion 85 

 

SECTION II: COMPETITION ISSUES IN THE EU 

ENERGY SECTOR 87 

 

Chapter 1: Access Rights to European Energy Networks – A 

Construction Site Revisited. 91 

 

1. The concept of third party access  91 

A. Internal energy market Directives 92 

B. Legal character of access rights 94 
2. Access and connection to an energy system 97 

3. Energy systems subject to access rights 103 

4. Third party access under Article 82 EC Treaty 107 
A. Refusal of access as an abuse 107 

B. Discrimination 108 

C. Withdrawal of access 109 
D. Essential facilities doctrine 110 

5. Conclusions 117 

 

Chapter 2: The Assessment of Vertical Long - Term Gas Supply 

Contracts and the Tension Between the Upstream and 

Downstream Markets 119 

 

1. Introduction  119 

A. Vertical long-term gas supply contracts 119 
B. Instrument of market foreclosure 121 

2. The policy of the European Commission  122 

A. Towards a new viewpoint through the legacy 
contracts 122 

B. The new viewpoint 124 

C. The applicability of European competition law 130 
1. First element: The relevant market 131 

2. Second element: The dominant position 132 

3. Third element: Competition law concerns 134 
4. Fourth element: The effect on trade between 

Member States 134 

D. The assessment of long-term gas supply contracts 134 
1.  The assessment of long-term gas supply 

contracts in the downstream market 135 

(a) First criterion: The market position 
of the supplier 135 

(b) Second criterion: The volume of the 

contract 135 
(c) Third criterion: The duration of the 

contract 136 



xii Table of Contents 

(d) Fourth criterion: The cumulative  

effect on the market 137 

(e) Fifth criterion: Efficiencies 138 
2. The assessment of long-term gas supply 

contracts in the upstream market 139 

3.  Conclusion 141 

 

Chapter 3: Long-Term Upstream Natural Gas Contracts and EC 

Competition Law – Efficiencies Under Article 81(3)EC and 

Objective Justifications Under Article 82 EC 143 

 

1. Introduction 143 

2. Non-economic gains in EC competition law – Articles 81(3) 

EC and 82(3)EC 144 

3. Security of supply argument under Article 81(3)EC 146 
A. Security of supply as a quantifiable economic benefit  148 

1. Investments in gas fields and new 

infrastructure 148 
2. New suppliers 151 

B. Security of supply as a non-economic or non-

quantifiable benefit 152 
1. Non-Economic gains in EC competition law  

– Environmental benefits as the example  152 

2. Security of supply as a non-economic gain – 
The case law 155 

4. How should security of supply be considered under Article 

81(3) EC? What is the right policy choice? 158 

5. Conclusion 159 

 

Chapter 4: Regulatory Uncertainty and Inefficiency for the 

Development of Merchant Lines in Europe: A Legal and Economic 

Discussion 163 

 
1. Introduction  163 

2. The controversial role of merchant lines within the overall 

development of the cross-border transmission framework 

for competitive electricity supply 165 

3. Regulatory uncertainty for the development of merchant 

lines in Europe 167 

A. The methodology to examine applications for TPA 

exemptions in the electricity sector 170 
B. Consequences of the current allocation of regulatory 

powers on legal certainty 171 

4. Recent trends in the regulation of merchant lines in 

Europe  173 

5. Regulatory inefficiency: Opening merchant transmission 

investment to incumbent generators. 175 

A. Incentives for generators to build merchant lines 175 

B. Benefits from allowing generators to build merchant 

lines 176 
C. Risks of allowing dominant generators to build 

merchant lines 177 

D. The fine-tuning of regulation and regulatory power 
allocation 179 

6. Conclusion  181 

 

 

 

 



 Table of Contents   xiii 

Chapter 5: The Agency for the Cooperation of Energy Regulators: 

A new beginning? 183 

 

1. Introduction 183 

2. Background 184 

3. Evolutions during the past year with regards to the 

proposal for a Regulation 187 

A. The European Parliament’s vision 187 

1.  The Agency’s modified set of tasks 188 
2.  Modifications to the Agency’s structure 

and management 190 

B. The Council and the Commission’s visions 192 
4. The Meroni doctrine and the Agency 194 

5. The new Regulation on the Agency for the Cooperation of 

Energy Regulators 197 
A. The Agency’s set of tasks 198 

B. The Agency’s structure and management  203 

6. Conclusion  207 

SECTION III: TRADING IN ENERGY MARKETS 209 

 

Chapter 1: Natural Gas Short-Term Trading Markets: Legal Ins 

and Policy Outs 211 

 

1.  Terminology 211 

2. Liberalisation efforts leading to the emergence of trading 

markets 213 

3. Emergence and liquidity of some of the most important 

trading hubs in Europe  214 

4. Operational aspects of trading 218 
5. Legal framework for trading 220 

6. Way forward 225 

A. Future developments: Market design and market 
structure 225 

B. Replacing oil-indexation? 227 

C. Towards one European hub? 230 
7. Conclusion 231 

 

SECTION IV: THE EMERGENCE OF GREEN ENERGY MARKETS  233 
 

Chapter 1: The Position of the CDM in EU Climate Policy: 

Towards a Balance That Promotes a Post-2012 Agreement? 237 

 

1.  Introduction  237 

2. The CDM 238 

3.  Critical issues in the CDM 239 

A.  Sustainable development 239 
1.  Definition of sustainable development 239 

2.  The capacity of the CDM to promote 

sustainable development  239 
3. Types of projects 241 

4. Geographical distribution of projects  244 

5. Technology transfer 245 
B. The environmental integrity of the CDM 247 

1. Real, permanent, and long-term emission 

reductions  247 
2. Additionality  248 

3.  Cost-effectiveness 250 

(a)  The CDM is a market, not a fund  250 



xiv Table of Contents 

(b)  Supplementarity  251 

4. The CDM in post-2012 climate change policy   251 

A.  Proposals in the literature  251 
B.  Proposals in the international negotiations  252 

1.  Proposals to improve sustainable 

development 252 
2.  Proposals to improve environmental 

integrity 253 

3.  Proposals to increase the capacity of the 
CDM to contribute to the ultimate objective 

of the UNFCCC  253 

4.  Proposals to ensure the proper functioning of 
the CDM market 253 

5. The position of the EU towards the CDM  255 

A.  The position of the CDM in the EU ETS 255 
B. The position of the CDM in the EU BSA 257 

C. Discussion of the EU position regarding the CDM 258 

6. Some suggestions for the way forward 260 

 

Chapter 2: Law and Innovation in the Energy Sector 263 

 

1. Introduction: The ‘greening’ of the energy sector 263 

2. The institutional drivers of innovation 265 

A. The role of organisations and institutions  266 
B. The co-evolution of institutions and technologies 267 

3. Innovation policies in the energy sector 270 

A. The network structure of energy systems 271 
B. Peculiarities of energy-related technologies 272 

C. Regulation-induced innovation 273 

4. Institutional successes and failures for renewable energy 275 

A. Institutional successes: Germany, Denmark and 

California 275 

B. Institutional failures: UK, Sweden and The 
Netherlands 276 

5. Green building policies in Europe 278 

A. Barriers to energy efficiency in buildings  279 
B. The Directive 2002/91/EC and its revision 279 

C. Implementation of the EPBD in Italy  282 

D. Implementation of the EPBD in the UK 284 
6. Green building policies in the USA 289 

A. Energy codes and compliance mechanisms 289 
B. Voluntary certification programs 290 

7. Conclusions: Toward radical institutional innovation 294 

 

Chapter 3: The Court of Final Appeal : World Trade Organization 

- Unilateral Trade Measures in EU Climate Change Legislation 297 

 
1. Introduction 297 

2. European climate change policy and reasons for trade 

restrictions  299 

3. The multilateral trading rules of the WTO 302 

A.  Violation of Article I of GATT 1994  303 

B.  The application of Article XX (g) GATT 1994 306 
1. The relevant case law 307 

(a)  The US-Tuna and Tuna Products 

and the Canada-Unprocessed 
Herring and Salmon case 307 

(b)   The two Tuna/Dolphin cases 308 



 Table of Contents   xv 

(c)   The US-Reformulated Gasoline 

case 309 

(d)   The US-Shrimp case 310 
(e)  The EC-Asbestos and Brazil-Tyres 

cases  311 

2.  An implied jurisdictional limitation of 
application of Article XX GATT 1994? 311 

(a)  An exhaustible natural resource 312 

(b)  Measure must be related to the 
pursued objective 314 

(c)  Even-handedness 315 

3.  The introductory provisions of Article XX of 
GATT 1994 316 

(a)  Unjustifiable or arbitrary 

discrimination 316 
(b)  Disguised restriction on trade 318 

4.  Conclusion 320 

 

Chapter 4: ‘Terms and Conditions of Renewable Energy 

Certificates Trading in the United States’ 323 

 

1. Introduction 323 

A. RECs objectives  323 

B.  RECs functioning rules 101 325 
C. RECs trading as a sustainability tool 325 

2.  State of play of RECs markets in the United States 326 

A. Putting things into context: How RECs fit in the 
regulatory picture of the US electric industry 326 

1.  Historical background and justification of a 

bold idea   326 
2.  Incentives for RES-E generation in the 

global picture of electricity restructuring 327 

(a)  Electricity restructuring in the 
United States 327 

(b)  Renewable energy generation 

support in a restructured 
environment: RPS-compliance and 

RECs tracking 328 

B. Overview of the US compliance and voluntary RECs 
markets 331 

1.  The compliance market 331 
(a)  Implementation at state level 332 

i.  The isolated but successful Texas 

RECs market 332 

ii. Massachusetts and the New 

England Region (NEPOOL GIS) 333 

iii. Towards a total coverage of the US 
territory by RECs-tracking systems: 

Mid-Atlantic (PJM GATS), 

WREGIS, Midwest (M-RETS) and 
the others 335 



xvi Table of Contents 

(b)  Allowing tradable RECS for RPS 

compliance: The particular case of 

California 336 
(c)  Towards a federal RPS-RECs 

scheme  338 

2.  The voluntary market 339 
3.  Trading modalities 341 

4.  Interactions between mandatory and 

voluntary markets 342 
3. Terms and conditions for RECs trading between parties 343 

A.  Identification of the parties to RECs trading 343 

1.  RECs contracts on the compliance market 343 
2.  RECs contracts for the voluntary market 344 

B. Relationship to power purchase agreements 344 

1.  Bundling RECs to the PPA 344 
2.  Unbundling RECs 344 

3. Re-bundling: RECs and retail electricity 

contracts 345 
C. Critical legal issues in RECs trading 345 

4.  Facilitating RECs trade for sustainable energy promotion  347 

A.  Defining the purposes of a tradable RECs regime 347 
B.  Maximising resources use by enlarging the scope of 

trade: Federal versus state level 348 

1.  Application of the commerce clause to RECs 
trading restrictions 348 

2. Application of the compact clause to RECs 

trading blocks 351 
C.  Facilitating trade through the standardisation of RECs 

sale and purchase agreements  352 

1. Standardising RECs transactions: Principle 
and US practice 352 

2.  RECs purchase and sale agreement: A 

commercial agreement as any other 354 
3. Enabling fungibility beyond the contractual 

specificities of the RECs commodity 354 

4.  European experiences with standard green 
certificates contracts in Europe 357 

D.  Financial tools: From spot to futures markets 357 

E.  Physical roots: RECs and sustainable generation 
capacity 357 

5. Conclusion – Comparative elements between RECs 

trading in the United States and Europe 358 

 

 

 


